CONSTITUTIONAL  LITIGATION  SEMINAR 


CASES  AND  MATERIALS 
VOLUME  I 


PROFESSOR  L.  W  EINRIB 
FALL  TERM  1997 


FACULTY  OF  LAW 


UNIVERSITY  OF  TORONTO 


01 


BijiiA  usija  m  umv 


SEP  3  1997 

mm  iif  Lsw 
UHIVESSITY  SF  TC'*!!^TII 


boka  laskin  law  library 

UNIVERSITY  OF  TORONTO 


CONSTITUTIONAL  LITIGATION  SEMINAR 
CASES  ANT)  MATERIALS 
VOLUME  I 


PROFESSOR  L.  WEEVRIB 
FALL  TERM  1997 


FACULTY  OF  LAW 


UNIVERSITY  OF  TORONTO 


Constitutional  Liti2ation  Casebook.  VOL  I.  Table  of  Contents 


Page 


1.  Introduction  to  Constitutional  Litigation 


B.  Wilson,  “Constitutional  Advocacy”,  (1992)  24  Ottawa  Law  Rev.  265  . 1 

Speech  by  Chief  Justice  Lamer,  February  16,  1995  . 6 

Supreme  Court  of  Canada,  Bulletin  of  Proceedings,  Special  Edition,  March  24, 

1995,  Statistics  for  1994  .  13 

W.A.  Bogart,  “The  Charter:  The  Invigoration  of  Rights,  the  Enfeebling  of 
Democracy?”,  chapter  9  of  Courts  and  Country:  The  Limits  of  Litigation 
and  the  Social  and  Political  Life  of  Canada  (Toronto:  Oxford  University 

Press,  1994),  (extracts)  . 28 

R.  Sigurdson,  “Left  and  Right-Wing  Charter  Phobia”,  (1993)  7-8  Int.  J.  Can. 

Studies  95  48 

D.  Feldman,  “Public  Interest  Litigation  and  Constitutional  Theory  in 

Comparative  Perspective”,  (1992)  55  M.L.R.  44 . 59 


2.  Who  and  How? 


i)  Standing 


D.  Gibson  &  S.  Gibson,  “Enforcement  of  the  Canadian  Charter  of  Rights  and 
Freedoms  (Section  24)”  in  G.A.  Beaudoin  &  E.  Ratushny,  The  Canadian 
Charter  of  Rights  and  Freedoms,  2nd  ed.,  (Toronto:  Carswell,  1989), 


783-94 


74 


Borowski  v.  A.G.  Canada  et  al,  [1989]  1  S.C.R.  342,  57  D.L.R. 

(4th)  231  . 

Professional  Institute  of  the  Public  Service  of  Canada  v.  The  Commissioner 

of  the  Northwest  Territories  et  al.,  [1990]  2  S.C.R.  367  . 

Wholesale  Travel  Group  Inc.  v.  The  Queen,  [1991]  3  S.C.R.  154, 

84  D.L.R.  (4th)  161  . 

Canadian  Abortion  Rights  Action  League  Inc.  (C.A.R.A.L.)  v.  A.G. 

Nova  Scotia  (1990),  69  D.L.R.  (4th)  241  . 

Canadian  Council  of  Churches  v.  The  Queen 

and  the  Minister  of  Employment  and  Immigration,  [1992]  1  S.C.R.  236  .  . 
“Scholars  Ask  Court  to  Backtrack,  Shutting  Floodgates  on  Political  Spending”, 

The  New  York  Times,  November  10,  1996  . 

William  B.  Rubenstein,  “Divided  We  Litigate:  Addressing  Disputes 
Among  Group  Members  and  Lawyers  in  Civil  Rights  Campaigns” 

(1997)  106  Yale  L.J.  1623  . 


80 

83 

85 

88 

98 

105 


108 


2 


Page 


P.  Bowal  and  M.  Cranwell,  “Case  Comment;  Persona  non  grata:  The  Supreme 
Court  of  Canada  Further  Constrains  Public  Interest  Standing”, 

(1994)  33  Alta  Law  Rev.  192  . 138 

ii)  Public  Interest  Advocacy 

F.L.  Morton,  “The  Charter  Revolution  and  the  Court  Party”,  (1992) 

30  Osgoode  Hall  Law  Journal  627  .  145 

S.  Razack,  Canadian  Feminism  and  the  Law:  Vie  Women’s  Legal  Education 
and  Action  Fund  and  the  Pursuit  of  Equality 
(Toronto:  Second  Story  Press,  1991), 

chapter  2,  “LEAF  Litigation  in  Context”  .  158 

chapter  3,  “LEAF  cases.  Feminist  Method  in  the  Courtroom”  .  172 

L.E.A.F.  Case  Proposal  Form,  January,  1993  .  188 

P.  Kulig,  “The  R.E.A.L.  Feminists”,  Canadian  Lawyer,  1992  at  32 .  190 

S.  Behuniak-Long,  “Friendly  fire:  amici  curiae  and  Webster  v.  Reproductive 

Health  Services",  (1990-1)  74  Judicature  261 .  193 

A.  Chayes,  “The  Role  of  the  Judge  in  Public  Law  Litigation”, 

(1976)  89  Harv.  Law  Rev.  1281  .  203 

Selected  cases: 

The  Queen  v.  Seahoyer  and  Gayme,  Feb.  26th,  1986,  Ontario  Court 

of  Appeal  . 211 

International  Fund  for  Animal  Welfare  Inc.  v.  The  Queen  (1988),  83  N.R. 

301  (Fed.  C.A.) . '. . 213 

Rothmans,  Benson  &  Hedges  Inc.  v.  A.G.  Canada  et  al.,  Order  of  Federal 

Court  of  Appeal,  August  17,  1989  .  214 

Adler  v.  Ontario  (1992),  88  D.L.R.  4th  632;  32  A.C.W.S.  3d  392, 

Ontario  Court  (General  Division)  . 216 

Supreme  Court  of  Canada,  Rule  18,  Intervention . 224 

Form  B.2  under  Rule  18 . 225 

iii)  Role  of  the  Attorney  General 

J.  Ll.J.  Edwards,  The  Attorney  General  and  the  Charter  ot  Rights, 

in  R. J. Sharpe  ed.,  Charter  Litigation,  (Toronto:  Butterworths,  1987)  .  .  .  226 


3 


Paee 

P.  J.  Monahan  and  M.  Finkelstein,  “The  Charter  of  Rights  and  Public 

Policy  in  Canada”,  (1992)  30  Osgoode  Hall  Law  J.  501  .  239 

E.  J.  Shilton,  “Charter  Litigation  and  the  Policy  Processes  of  Government:  A 
Public  Interest  Perspective”,  (1992)  30  Osgoode  Hall  Law  Journal  653  .  .  263 
Transcript  of  Audio  Tapes  of  Proceeding,  Supreme  Court  of  Canada, 

Miron  v.  Trudel,  undated . 267 

Courts  of  Justice  Act,  s.  109,  Notice  of  Constitutional  Question  (Ont.)  ....  276 

Rule  4.11,  Notice  of  Constitutional  Question  . 277 

Notice  of  Constitutional  Question,  Form  4F . 278 

Eaton  V.  Brant  County  Board  of  Education  (1997),  142  D.L.R.  4th  385  ....  279 
Rules  of  the  Supreme  Court  of  Canada,  R.  32, 

Notice  of  Constitutional  Question  . 283 

Form  C,  under  Rule  32(4),  Notice  of  Intervention  Respecting 

a  Constitutional  Question  . 284 

Supreme  Court  Act,  R.S.C.,  c.  S-23,  s.  53,  References  . 285 

iv)  Procedure 

R.S.  Sharma,  “The  Adequacy  of  the  Adversarial  System  in  Charter 

Litigation”,  (1993)  3  N.J.C.L.  99  Ontario  Rules  of  Practice . 286 

B.  Wilson,  “Decision-Making  in  the  Supreme  Court”,  (1986) 

36  UTLJ  227  .  300 

M.  Mclnnes,  J.  Bolton  and  N.  Derzko,  “Clerking  at  the  Supreme  Court  of 

Canada”  (1994)  33  Alta.  Law  Rev.  58  .  306 

M.  V.  H.  (1994),  17  O.R.  (3d)  118 . 317 

v)  Funding 

L.  Friedlander,”  Towards  a  Cost  Awards  Policy  in  Civil  Charter  Litigation” 

(1994)  5  Windsor  Review  of  Legal  and  Social  Issues  41  .  326 

Court  Challenges  Program 

i)  Backgrounder  (Nov.  29,  1994) .  348 

ii)  Information  Sheet  on  Funding  for  Equality  cases  (Nov.  28,  1994)  .  .  .  350 

iii)  Information  Sheet  on  Funding  for  Language  Rights  Cases 

(Nov.  28,  1994) .  355 

iv)  Advertisement  for  Executive  Director  (Jan.  1995) .  360 

v)  Memorandum  Seeking  Nominations  to  Board  of  Directors 

(Dec.  1994)  .  361 

vi)  B.(R).  V.  Children’s  Aid  Society  of  Metro.  Toronto  (1995), 

122  D.L.R.  (4th)  1 . 363 


